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QUESTIONS PRESENTED 


In a suit on a contract, the complaint alleged that the Gov¬ 
ernment was the holder of a promissory note executed by one 
Bessie W. Winston payable to the order of the Associated 
Contractors’ Inc., and that such note had been negotiated to 
the United States of America. The Complaint further alleged 
that appellant had contracted to purchase certain realty from 
Bessie B. Winston and had expressly assumed all of the seller’s 
indebtednesses, including a debt of SS50.00 for a heating plant. 
In the Answer it was admitted that such contract had been 
made. 

Therefore, in the opinion of the appellee, the following ques¬ 
tion is presented: 

1. Was not the Government, as the moving party, entitled 
to a summary judgment as a matter of law, when the pleadings 
and admissions on file showed that there was no genuine issue 
of fact as to liability of appellant on the contract ? 
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©mfeb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 11528 

John W. Rouse, appellant 
v . 

United States of America, appellee 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEE 

COUNTERSTATEMENT OF THE CASE 

This is an appeal from an order denying appellant’s motion 
for reconsideration of an order for summary judgment granted 
in favor of the Government. On May 31, 1950, the Govern¬ 
ment filed against appellee a “Complaint on a Promissory 
Note for Balance Assumed by Defendant” (J. A. 1). It was 
stated in the complaint that on or about November 24, 1947, 
one Bessie B. Winston (address unknown), executed and de¬ 
livered a promissory note, payable to the order of Associated 
Contractors, Inc., for One Thousand Eight and 37/100 dol¬ 
lars ($1,008.37), with interest from maturity, payable in thirty- 
six successive monthly installments of $28.01 each, beginning 
January 23, 1948, except the final installment to be for the 

(l) 



balance then due.' The complaint further stated that the 
note was thereafter duly endorsed, negotiated, and defaulted, 
at w r hich time it was assigned to the United States for value 
because the note qualified for insurance under Title I of the 
National Housing Act (Title 12 U. S. C. § 1701 et seq.). It 
was alleged that the Government -was a holder in due course 
of the note and the holder of a sales contract containing an 
assumption agreement duly executed between Bessie B. Win¬ 
ston, seller, and John W. Rouse, appellant herein, purchaser, 
of the real estate improved with the proceeds of the above men¬ 
tioned promissory note (J. A. 2-3). 

1 The promissory note here in issue reads as follows (R. 26): 

No. 125-8356-C NOTE $100S.37 

F. H. A. PURCHASED Washington. D. C.. Nov. 24, 1947. 

For value received I promise to pay to the order of Associated Contrac¬ 
tors, Inc., the sum of One thousand eight and 37/100 dollars ($1008.37) with 
interest at the rate of six per cent per annum after maturity, negotiable 
and payable at UNION TRUST COMPANY OF THE DISTRICT OF 
COLUMBIA in 36 successive monthly installments each of $28.01, except 
the final installment which shall be the balance then due on this note, 
commencing on the 23rd day of January, 194S, and on the same day of each 
month thereafter until paid; and further agree that failure in the payment 
of any installment shall render the entire note due and payable in full at 
the option of the holder; and the maker and endorsers hereby waive pre¬ 
sentment and demand, notice of protest, and notice of dishonor, and if this 
note is not paid according to its tenor and it becomes necessary for holder 
to employ an attorney to effect collection, the makers and endorsers agree 
to pay the cost of suit and 15% attorney’s fees. Authorized F. H. A. “late 
charges” (Five cents per dollar, maximum five dollars) are payable on 
any installment more than 15 days in arrears. 

x «/ Bessie Winston [Seal) Address 

805046 - 

The endorsements on the back of the above note read as follows (R. 26): 

Without recourse Pay to the order of Union Trust Company of the 

District of Columbia 

Associated Contractors, Inc. 1401 Florida Ave., NE. Washington, 
D. C. 

(Dealer’s Name) 

By s/ (Signature indistinguishable) 

All right, title and interest of the undersigned is hereby assigned to 

The United States of America. 

The Union Trust Company of the District of Columbia 

B y 8/ F. E. Walter _ 

F. E. Walter 

Ass't Vice President , 7-7-48 
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The complaint further stated that Bessie B. Winston 
executed a Federal Housing Administration Title I Borrower’s 
Completion Certificate, addressed to the Union Trust Com¬ 
pany of Washington, D. C., stating that the oil furnace pur¬ 
chased from Associated Contractors’, Inc., had been satisfac¬ 
torily installed on the premises in issue, 608 9th Street, NE., 
in accordance with the terms of her credit application dated 
October 23, 1947. It was further alleged, in the Fifth Count, 
that on or about January 12, 1948, a contract was executed by 
appellant as purchaser, Bessie Bunt Winston, as seller, and 
Marion C. Hope, as agent, for the sale of Lot 139 in Square 
913, also known as 608 9th Street, NE., in the District of 
Columbia, with improvements thereon, for the price of Ten 
Thousand Four Hundred Fifty and no/100 dollars ($10,150.00) 
upon certain terms and conditions, including the following 
(J. A. 3-4): 2 

* The other pertinent portions of the sale contract here in issne read as 
follows (R. 20) : 

(1) Price Ten Thousand four hundred fifty- _dollars 

( $10450.00) . 

(2) Purchaser agrees to pay Two hundred fifty —dollars ( $250.00 ) cash 
at the date of conveyance, of which sum this deposit shall be a part. 

(3) The purchaser is to assume all existing indebtedness as follows: 

a first deed of trust secured on the premises of Fifty-five hundred Dol¬ 


lars_ (Eastern Building & Loan Assocation- _( $5500.00) 

due_19_, bearing interest at the rate of 5% per cent per 

annum, payable Fifty Dollars per month. 

(4) ***** Second Deed of Trust (Security Savings & Com. Bank) 


Thirty-three Hundred Fifty dollars ($3350.00) purchaser is to assume a 
second deed of trust secured on said premises, to be paid in monthly install- 

» ments of Thirty-three _Dollars ( $33.00 ), or more including interest at 

the rate of Six per cent per annum, each installment when so paid to be 
I applied first to the payment of interest on the amount of principal remaining 

i unpaid and the balance thereof credited to principal. 

Purchaser is to assume a third trust of Three Hundred Dollars ($300.00) 
payable at Fifteen Dollars ($15.00) per month including interest at Six per 
„ cent to (J. E. Bruno. 903 H St. N.W.) 


Purchaser to assume payment of $850 for Heating Plant payable $28.00 
per Mo. * * • 
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The Purchaser is to assume all existing indebtedness 
as follows: # * # 

Purchaser is to assume payment of $850.00 for Heat¬ 
ing Plant payable $28.00 per month. 


(17) The principals to this contract mutually agree 
that it shall be binding upon them, their and each of 
their respective heirs, executors, administrators, suc¬ 
cessors. and assigns; that the provisions hereof shall 
survive the execution and delivery of the deed aforesaid 
and shall not be merged therein; that this contract con¬ 
tains the final and entire agreement between the parties 
hereto, and that they shall not be bound by any terms, 
conditions, statements, warranties or representations, 
oral or written, not herein contained.” 

***** 

We, the undersigned, hereby ratify, accept and agree 
to the above memorandum of sale and acknowledge it 
to be our contract. 

(Signed) John W. Rouse, 

Purchaser 

Bessie Bunt Winston, 

Seller. 

It was concluded in the complaint that appellant having 
failed to make any installment payments for the heating plant, 
demand having been made, owed the Government the sum of 
Eight Hundred Fifty and no/100 dollars (SS50.00) w’ith in¬ 
terest thereon at the rate of six per cent per annum from Jan¬ 
uary 12. 1948 (J. A. 3-5). 

Appellant filed, on October 26, 1950. a Motion to Strike 
and/or For More Definite Statement (J. A. 6), which w-as 
denied on November 16. 1950 (J. A. 9). And, on November 
29,1950, appellant filed an answer wherein the allegations con¬ 
tained in paragraph one. save for the last sentence, and para¬ 
graph five, which is set out herein above, of the complaint were 
admitted (J. A. 10). Appellant alleged also in his Third 
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Defense that the state and condition of the heating plant were 
fraudently misrepresented by Bessie Bunt Winston and that 
the work by Associated Contractors' Inc. had not been satis¬ 
factorily completed (J. A. 10). Appellant denied all other 
allegations or stated that he was without sufficient knowledge 
or information to form a belief as to their truth (J. A. 10). 

The Government filed a Motion to Strike Appellant's Third 
Defense as irrelevant to the issues, and for Summary Judg¬ 
ment on the basis of the undisputed facts appearing in the 
pleadings (J. A. 11-16). The lower Court, after a hearing 
(App. at pages 11-16). granted the Motion for Summary 
Judgment on March 17. 1952 (J. A. IS), and from the order 
of the lower court denying his motion for reconsideration of 
the Motion for Summary Judgment (J. A. 17, 19), appellant 
now brings this appeal (R. 22-24). 

SUMMARY OF ARGUMENT 

This is a suit on a contract for the sale of realty entered into 
between appellant, as purhaser, and one Bessie B. Winston, 
as seller, wherein appellant agreed to assume all the indebted¬ 
nesses of the seller, including a debt for $850.00 for a heating 
plant. The seller had previously executed and delivered a 
promissory note payable to the order of Associated Contractors, 
Inc., for $1,008.37, which note was negotiated to the Union 
Trust Company of Washington, D. C.. and to the United States 
of America. These facts were alleged by the Government in 
its Complaint. Appellant, in his Answer, admitted the execu¬ 
tion of the sales contract and the fact that such contract con¬ 
tained the debt-assumption clause involving the heating plant. 

Therefore, the lower court was correct in granting the Gov¬ 
ernment's motion for summary judgment because the plead¬ 
ings and admissions on file showed that there was no genuine 
issue of fact and that the Government, as the third-party cred¬ 
itor beneficiary of the contract between Bessie B. Winston and 
appellant, was entitled to a judgment as a matter of law. 


276777 — 53 - 
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ARGUMENT 

The Government was Entitled to a Summary Judgment Be¬ 
cause the Pleadings and Admission on File Conclusively 
Showed That Appellant Assumed Liability to the Govern¬ 
ment as a Third-Party Creditor Beneficiary. 

1. The record shows that the Government is entitled to a 
claim. —Appellant contends that the instant case is a suit upon 
a promissory note. Such is not the case, even though the com¬ 
plaint is entitled “Complaint on a Promissory Note For Bal¬ 
ance Assumed by Defendant’’ because the law is now well 
settled that pleadings are to be construed in accordance with 
the contents of body thereof and not in accordance with the 
caption. This is a suit on a contract. However, the Govern¬ 
ment would not be entitled to present a claim unless a basis 
therefor were shown. C. F. Anderson v. United States (C. C. A. 
1) (1950). 1S2 F. 2d 296. In the instant case, the basis of the 
Government’s claim is the promissory note. 

It cannot be disputed that the note here in issue is a nego¬ 
tiable instrument and that the Government is a holder in due 
course thereof. 3 Such note contains an unconditional promise 
in a writing, made and signed by Bessie B. Winston to Asso¬ 
ciated Contractors, Inc., engaging to pay the sum of $1,008.37 
in 36 successive monthly installments of S2S.01, with the final 
installment to be the balance then due, commencing on Jan¬ 
uary 23, 1948. (See District of Columbia Code (1951), §§ 28- 
101-109,1001.) The note has been properly endorsed, thereby 
giving the Government all the rights of a holder in due course. 
(See District of Columbia Code (1951), §§28-301, 318, 402, 
407.) The Government, therefore, was in a legal position to 
bring a suit upon the contract here in issue and appellant’s 
proffered defense that he could not be liable on the note be¬ 
cause his signature does not appear thereon (District of Co¬ 
lumbia Code (1951). §2S-119), is without avail. Thus, the 
lower court was correct in granting the motion to strike part 
of appellant’s answer. 

’Tlie United States became a holder of the note in issue in accordance 
with the terms of the Housing Renovation and Modernization section of 
the National Housing Act. Title 12 U. S. C. § 170.1 (J. A. 2-3). 
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2. The record shows that appellant is liable on the con¬ 
tract. —As is pointed out herein above, this is a suit on a 
.contract wherein appellant, while contracting with Bessie B. 
Winston for the purchase and sale of the real estate which was 
improved with the proceeds of the promissory note in issue, 
agreed to the following terms (E. 20): 

(3) The purchaser is to assume all existing indebted¬ 
ness as follows: a first deed of trust secured on the 

premises of Fifty-five Hundred Dollars. 

(Eastern Building & Loan Association ($5,500.00)) due 

., 19_, bearing interest at the rate of 5 

per cent per annum, payable Fifty Dollars per month. 

(4) Second deed of trust (Security Savings & Com. 
Bank. Thirty-three Hundred Fifty ($3,350.00)), pur¬ 
chaser is to assume a second deed of trust secured on said 
premises, to be paid in monthly installments of Thirty- 
three Dollars ($33.00), or more, including interest at 
the rate of six per cent per annum, each installment 
when so paid to be applied, first to the payment of 
interest on the amount of principal remaining unpaid 
and the balance thereof credited to principal. 

Purchaser is to assume a third trust of Three Hundred 
Dollars ($300.00) payable at Fifteen Dollars ($15.00) 
per month including interest at Six percent to (J. E. 
Bruno. 903 H Street, NW.). 

Purchaser to assume payment of $850.00 for Heating 
Plant payable $28.00 per month. 

It is upon the last sentence of the debt-assumption clause 
that the .Government maintained its suit. And, as this is a suit 
upon a contract, a primary issue before the court is a determina¬ 
tion of the intention of the parties, which intention must be 
gathered from the language used, the situation of the parties 
and the subject matter of the contract. Zellan v. Cole (1950), 
87 U. S. App. D. C. 9.183 F. 2d 139; North American Graphite 
Corp. v. Allan (1950), 87 U. S. App. D. C. 154, 184 F. 2d 387. 
Here, the intention of the purchaser and the seller is clear. 
Appellant contracted to purchase realty from Bessie B. Win¬ 
ston and agreed to assume three trusts and payment of $850.00 
for Heating Plant payable at $28.00 per month. 
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The law is now generally well settled that where two parties 
enter into an agreement whereby one promises to pay the 
other’s debts to a third person, the latter can recover against 
the promisor. And. as here, where the debt is sufficiently des¬ 
ignated and identified, a creditor may enforce the promise of 
one, for a valuable consideration, to pay another’s debts. 4 I 
Williston on Contracts (1920, §§ 356. 361-362, 392; 17 C. J. S., 
Contracts , § 519; 12 Am. Jr.. Contracts. §§ 274-294. See: Buck 
v. Kleiber Motor Co. (C. C. A. 9) (1938), 97 F. 2d 557; Law¬ 
rence National Bank v. Rice (C. C. A. 10) (1936), 82 F. 2d 28; 
Ohio Casualty Insurance Company v. Beckwith (C. C. A. 5) 
(1934). 74 F. 2d 75 at 77; In re Gubelman (C. C. A. 2) (1926), 
13 F. 2d 730: M. E. Smith & Co. v. Wilson (C. C. A. 8) (1925), 
9 F. 2d 51. See also: Holmes v. Kalbach (1953), 252 P. 2d 603, 
173 Kan. 736; Manufacturers Bank and Trust Co. v. Busier 
(Mo. App.) (1946). 191 S. W. 2d 290: Breaux v. Banker (Tex.) 
(1937). 107 S. W. 2d 382; Copeland v. Beard (1928), 115 So. 
3S5. 22 Ala. App. 325. rev*d 115 So. 3S9. 217 Ala. 216. 5 

These principles have been applied in this jurisdiction. See: 
Marranzano v. Riggs National Bank of Washington, D. C. 
(1950). S7 U. S. App. D. C. 195. 184 F. 2d 349; Hall v. Gar¬ 
diner (1942). 75 U. S. App. D. C. 226 at 228.126 F. 2d 227; and 
Anglo-American Ass’rc v. Campbell (1S9S), 13 App. D. C. 581. 
For. as this Court said, inter alia, in Traction Co. v. Offutt 
(1900). 17 App. D. C. 292 at 307: 

A contract of purchase and sale between two com¬ 
panies is not different in law from a similar contract 
between two individuals. # * * The construction and 
effect would be the same whether such contracts were 
made by individuals or corporations. In neither case 
would the purchaser become liable either for the torts or 
the contracts of the vendor, and least of all for the torts, 

4 It should be noted that appellant’s liability on the three deeds of trust 
which he assumed in the contract here in issue (R. 20) is clearly established. 
Elliott v. Sachett , 10S U. S. 132 (1SS3); Shepherd v. May, 115 U. S. 505 (1885). 

* C. F. Isbrandtsen Co. v. Local 1291 of International Longshoremen's 
Ass'n. (C. C. A. 3) (1953), 204 F. 2d 495. and Stcartz y. Broicn (1949) (D. C. 
Mun. App.). 64 A. 2d 298, wherein the plaintiffs were held to be mere “inci¬ 
dental” beneficiaries. 
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unless such liability entered into the transfer, and be¬ 
came part of the consideration for the transfer, and then 
only in the manner and to the extent stipulated. This 
is so plain a principle of law and justice that it need only 
to be stated in order to insure its prompt acceptance. 

Thus, it is clear that the Government is entitled to maintain 
the present suit as a third-party creditor beneficiary to the 
contract between Bessie B. Winston, the seller, and appellant, 
the purchaser. 

3. The record is clear that the Government was entitled to a 
summary judgment. —Rule 56 (c) of the Federal Rules of Civil 
Procedure, Title 28 U. S. C., provides, in pertinent part, as 
follows: 

The judgments sought shall be rendered forthwith if 
the pleadings, depositions, and admissions on file, to¬ 
gether with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that the moving 
party is entitled to a judgment as a matter of law. 

Here, the Government's Complaint set out the legal effect of 
the promissory note and the contract of sale here in issue (See 
Federal Rules of Civil Procedure, Form 10, Title 28 U. S. C.) 
(J. A. 2-5). These documents were before the lower court at 
the hearing on the motion for summary judgment (App. at pp. 
11-16). The Answer filed by appellant contained the admission 
as to the execution of the contract between appellant and Bes¬ 
sie B. Winston, wherein appellant agreed to assume all of the 
existing indebtednesses of the seller, including the 8850.00 for 
a heating plant. Therefore, the pleadings and admissions on 
file conclusively showed that there was no genuine issue as to 
any material fact and that the Government, as the moving 
party, was entitled to a judgment as a matter of law. Dewey 
v. Clark (1950), 86 U. S. App. D. C. 137 at 143, 180 F. 2d 766; 
Ring Engineering Co. v. Otis Elevator Co. (1950), 86 U. S. 
App. D. C.411,179F. 2d 812; Williams v. Kolb (1944), 79 U. S. 
App. D. C. 253.145 F. 2d 344; Fletcher v. Krise (1941), 73 U. S. 
App. D. C. 266.120 F. 2d 809. 
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CONCLUSION 

WHEREFORE, it is respectfully submitted that the judg¬ 
ment of the lower court should be affirmed. 

Leo A. Rover, 

United States Attorney. 
Helena D. Reed, 
William J. Peck, 

Lewis A. Carroll, 
Assistant United States Attorneys. 


APPENDIX 


#*###** 

(E. 30-39): 

******* 

Washington, D. C., March 13, 1953. 
The above-entitled matter came on before Honorable BUR- 
NITA SHELTON MATTHEWS, Associate District Judge. 

• •*•*•* 


PROCEEDINGS 

Mrs. Reed. If Your Honor please, this is a case brought by 
the United States against John W. Rouse, who assumed the 
obligation of a note made by a woman by the name of Bessie 
B. Winston, which note was covered by the National Housing 
Act improvement loan on a piece of property owned by Mrs. 
Winston. 

We have been unable to locate Mrs. Winston, and therefore 
could not file suit. 

The Court. Who is Mr. Rouse? 

Mrs. Reed. He is a man who purchased the house before the 
first payment was made by Mrs. Winston. In fact, no payment 
was made by Mrs. Winston. 

The Court. Did he assume the obligation? 

Mrs. Reed. And in the contract of sale he assumed to pay 
$850 for a heating plant, which was the installation made from 
the proceeds of a promissory note, and in my complaint I set 
out in Paragraph No. 5 the terms of this contract of sale wherein 
Mr. Rouse, the defendant, agreed that: 

The purchaser is to assume all existing indebtedness 
as follows: 

Purchaser to assume payment of $850 for heating 
plant payable $28 per month. 

(ID 
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And continuing on, in Paragraph 17 of this contract: 

The principals to this contract mutually agree that it 
shall be binding upon them, their and each of their 
respective heirs, executors, administrators, successors, 
and assigns; that the provisions hereof shall survive 
the execution and delivery of the deed aforesaid and 
£hall not be merged therein; that this contract contains 
the final and entire agreement between the parties hereto, 
and that they shall not be bound by any terms, condi¬ 
tions, statements, warranties or representations, oral or 
written, not herein contained. 

After my complaint was filed, the attorney for the defendant 
filed a motion asking for a more specific complaint, a motion to 
strike, and a more definite statement. That was heard before 
Judge Holtzoff, who overruled the motion, and entered an order 
that the complaint was satisfactory’. 

After my motion, filed here, a motion to strike parts of the 
defendant’s answer, and for summary judgment-- 

The Court. I don’t believe his answer is in here. 

Mr. Raffel. I have an extra copy. 

The Court. Yes. it is. I found it. I am sorry. 

Mrs. Reed. In his answer. Your Honor, the attorney for the 
defendant admits to Paragraph 5. and sets up as a defense only 
the statement that the condition of the heating plant in issue 
was fraudulently misrepresented by Bessie Bunt Winston, 
maker, and states that the work in connection therewith by 
Associated Contractors, Inc., had not been satisfactorily com¬ 
pleted. That is not a good defense in one of these FHA cases, 
and in my points and authorities I cited a number of cases in 
which it has been held that the United States under this Fed¬ 
eral Housing Administration is not in any way a party to the 
installation, for instance, of oil burners, and that no matter 
how unsatisfactory it is. the maker of the promissory note first 
signs a completion certificate in which she, Mrs. Winston, stated 
in this completion certificate that it is satisfactory and in large 
measure on these completion certificates the maker of the note 
is not the one to sign it, and the Federal Housing Administra¬ 
tion or the United States is in no way bound or can be held re- 
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sponsible for unsatisfactory work. So that is the basis of my 
points and authorities. 

The Court. Let me hear from Mr. Raffel. 

Mr. Raffel. On the status of the pleadings as they exist right 
now, apparently the Government is suing on a note. This is 
the photostat of the note which was sent to me subsequent to 
the motion which was argued before Judge Holtzoff, I believe 
about a year ago. No place on the note does my client’s signa¬ 
ture appear. 

The Court. Yes. but he has assumed it and agreed to pay. 

Mr. Raffel. But as to which we have a motion to strike, and 
for summary judgment on the ground the Government is the 
holder in due course of the note. And as it was pointed out, 
under Code provision 28 119. no person is liable on the instru¬ 
ment whose signature does not appear thereon. 

The Court. Sir, it is a very simple matter in these transac¬ 
tions with respect to real estate for a purchaser to obligate him¬ 
self bv a recitation in the deed. 

V 

Mr. Raffel. That is very true. I also have spent about 
three or four days in the library. If the complaint were to 
properly state, as it has not. that the Government sues my client 
because he assumed a contract, contract to pay an obliga¬ 
tion— 

The Court. That is exactly what they say. 

Mr. Raffel. Is that what they say? 

The Court. They say he assumed and agreed to pay this in¬ 
debtedness. 

Mr. Raffel. That title of the complaint, “Complaint on a 
Promissory Note for Balance Assumed by Defendant.” Para¬ 
graph 5 merely alleges the execution of a contract between Win¬ 
ston and the defendant. There is no doubt that contract was 
actually executed. There is no allegation in there that they 
are asking under that contract. Every indication in that is 
that they are suing on the note. 

The Court. They are suing this party because he agreed to 
pay it. That is what Paragraph 5 says. 

Mrs. Reed. Yes, if Your Honor please. 
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Mr. Raffel. 6 is also denied, if the Court please. 5 is ad¬ 
mitted. We feel there there is absolutely no law- 

The Court. What is it you are denying? If you are admit¬ 
ting 5, it says he agreed to pay it, and you are denying 6? 

Mr. Raffel. We are denying he owes the Government any 
money. 

The Court. Are you saying he did make the payments? 

Mr. Raffel. No ; there is no denying the fact my client has 
made no payments whatsoever to the Government, the Union 
Trust Company or anyone else involved in this case, and I also 
say on the basis of the record, and we are here on a motion not 
only to strike, but a motion for summary judgment, every case 
cited by the Government in their points and authorities is 
based upon the holder of a note. I fail to see where the Gov¬ 
ernment can come in and preclude my client from raising any 
defense and ask for summary judgment, for my client hasn’t 
signed the note. Whether he has assumed the obligation is 
something else again, because there is a great deal of law, as I 
pointed out to Mrs. Reed, there is this merger of the contract 
into the deed, the question of whether or not there has been any 
waiver or rescission of that contractual clause. It doesn’t affect 
the contract until the time of conveyance. None of that can 
be gone into on the present status of the pleadings because the 
Government has not come out plainly and said, “We are asking 
your client because your client has assumed this obligation 
under the contract.” The Government on the status of the 
pleadings now is saying. “You have assumed this obligation. 
Since we hold the note, we are asking you under the note,” and 
they can’t sue my client under the note. 

The Court. Mrs. Reed, is there any allegation in here that 
transaction between these people was completed, that this 
Rouse did get this property? 

Mrs. Reed. Merely by reference to this contract, and he ad¬ 
mits he got the property, lost money on the sale; therefore he 
doesn’t want to pay this amount. 

Mr. Raffel. I- 

The Court. Just a minute. I will give you an opportunity. 
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Mrs. Reed. Just one thing I want to say. Mr. Raffel at¬ 
taches great importance to the fact we didn’t cite points and 
authorities to support No. 5. 

The Court. I would like to know where he admits that. 
What is that in, please? 

Mrs. Reed. Admits what. Your Honor? 

The Court. Mr. Raffel admits the purchase. 

Mrs. Reed. He doesn’t deny the purchase. A demand was 
made upon Mr. Rouse for payment, and he simply refused to 
pay on the ground that the work was unsatisfactory, that he 
found the oil burner wasn’t satisfactory. 

The Court. Well, you allege the contract. Do you allege 
that that was carried out anywhere? 

Mrs. Reed. It was carried out to the extent of making de¬ 
mand when the first payment was due upon Mr. Rouse, and 
he refused. The contract of sale was executed, before the first 
payment was due by Mrs. Winston and demand was made 
upon Mr. Rouse. 

The Court. The sale completed between Rouse and Winston. 

Mrs. Reed. I believe that it was, yes. I have the suggestion 
he admits the sale was completed by his position that the boiler 
didn’t work properly—that the oil burner didn’t act properly. 

The Court. I don’t think that necessarily follows. He may 
have tried out the boiler. 

Mrs. Reed. If I would be able to introduce a letter, he told 
me in the letter his unwillingness to pay for that reason. 

The Court. You may put the letter in in support of your 
motion for summary judgment. I haven’t read these plead¬ 
ings. I will take a look at them. 

Mrs. Reed. May I say just one word. This matter of sup¬ 
port in my points and authorities, or lack of support on Para¬ 
graph 5 was not included for the reason no objections were filed. 
In the answer No. 5 is admitted, and since no objections had 
been filed to my motion—yesterday Mr. Raffel talked with me 
briefly. I would like to have a chance to examine these 
authorities. 

The Court. The defendant admits the allegations of Para¬ 
graph 5 of the complaint. You have admitted you agree to 
assume these payments. 
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Mr. Raffel. No, if the Court please, and that is why I main¬ 
tain this complaint has not at all times been specific. 

The Court. You do admit that in your answer. 

Mr. Raffel. Paragraph 5 says only one thing, that contract 
of sale made between Winston and Rouse, with the following 
terms and conditions. We admit that. The Government has 
not taken the next step, which would be immediately denying 
that the effect of that is that Rouse has assumed the obligation 
pursuant to that contract. 

The Court. I think he has. I will grant the motion for 
judgment. 

Mr. Raffel. Would Your Honor be so kind as to have that in 
the form of a written finding? 

The Court. You may submit the order. 

Mr. Raffel. The reason for that, I realize ordinarily merely 
by an order- 

The Court. The rules state what it is, what the basis of it is, 
on the pleadings, and if there is any affidavit in there, whatever 
it is, it is on the pleadings and affidavits. 

Mr. Raffel. There are no affidavits. 

The Court. Very well, then. It is on the pleadings. 

Mr. Raffel. I think an exception is unnecessary'. 

The Court. I don’t think it is necessary. 

(Whereupon the instant proceedings were concluded.) 
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